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CONFISCATION OF PRIVATE ENEMY PROPERTY 

How long must an ancient belligerent practice have fallen into 
disuse before it can be said to have become obsolete as a matter of law ? 
The English Court of Appeal in the recent case of Re Ex-Czar of 
Bulgaria's Property, 1 in holding that the Crown's prerogative "right" 
of forfeiture of enemy private property in England was superseded 
by the Trading with the Enemy Act, under which such property was 
vested in the Public Trustee as custodian of enemy property, neverthe- 
less decided that the common-law privilege of confiscating the private 
property of enemy subjects had not been abrogated. 

Possibly no single custom of war incidental to the advance of civili- 
zation, since the time when war was the normal and peace the abnormal 
relation between states, has been deemed more firmly rooted in law 
and practice than the immunity from confiscation of the private 
property on land of enemy subjects, not violated since the Napoleonic 

1 (1920, C A.) 123 L. T. R. 661. 

[845] 
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wars. It was considered to have become as obsolete as the asportation 
and enslavement of the enemy's women and children. Inasmuch as 
custom and usage are among the most authoritative sources of inter- 
national law, the writers had some justification for asserting that an 
ancient barbarous practice, not employed for a century, had now been 
replaced by the modern humane rule of immunity of private property 
from confiscation. 2 During the recent war, several decisions of the 
House of Lords and other high courts had held uniformly that it was 
not the law that the property of enemy subjects was confiscated in 
time of war. 3 

But since the Treaty of Peace has adopted provisions looking to the 
confiscation of enemy private property sequestrated during the war,* 
the English courts appear to have deemed it necessary to find some legal 
justification for this revolutionary step; and they have done so by 
reverting for authority to the Year Books, the dicta of numerous 



2 Wheaton, International Law (Phillipson's ed. 1916) 417-422, 424-426; Halleck, 
International Law (3d ed. 1893) ch. 21, sees. 12-21 ; Hall, International Law 
(6th ed. 1909) 431-43S, (7th ed. 1917) 459-464; 2 Oppenheim, International Law 
(3d ed. 1920) sec. 102; 2 Westlake, International Law (1910) 36-44; 7 Moore, 
Digest, sec. 1151, 1155; Latifi, Effects of War on Property (1909) 39-49. 

3 See, e. g. Lord Finlay in Stevenson v. Aktiengesellschaft fur Cartonnagenin- 
dustrie [1918, H. L.] A. C. 239, 244: "It is not the law of this country that the 
property of enemy subjects is confiscated. Until the restoration of peace the 
enemy can, of course, make no claim to have it delivered up to him, but when 
peace is restored he is considered as entitled to his property with any fruits it 
may have borne in the meantime." See also Lord Haldane in same case, id., 247 ; 
Lord Parker in Daimler Co. v. Continental Tyre and Rubber Co. [1916] 2 A. C. 
307, 347 ! Lord Birkenhead in Fred Krupp Aktien-Gesellschaft v. Ocronera 
(1917) 88 L. J. Ch. 304, 309; Cardozo, J. in Techt v. Hughes (1920) 229 N. Y. 
222, 128 N. E 185; L. Hand, J., in Stoehr v. Wallace (1920, S. D. N. Y.) 269 
Fed. 827, 839. 

■"Art. 297, sec. (b) : "Subject to any contrary stipulations which may be 
provided for in the present Treaty, the Allied and Associated Powers reserve the 
right to retain and liquidate all property, rights and interests belonging ... to 
German nationals, or companies controlled by them, within their territories, 
colonies, possessions and protectorates, including territories ceded to them by the 
present Treaty." 

France, Belgium and Japan appear to have availed themselves to the fullest 
extent of this power. Great Britain has done so, with the exception of house- 
hold effects to the value of £500, where the income of the German owner does 
not exceed £400 per year. (British-German Agreement of Dec. 31 1920.) 
Germans resident in England can recover property to the value of iiooo ard 
those formerly resident in England but now residing elsewhere, £200. Italy 
has exempted from confiscation property to the value of 50,000 lire, and is 
holding the rest in abeyance. Jugoslavia is also proceeding slowly, not having 
fully determined her policy. Cuba and Guatemala seem to have returned the 
sequestrated property to its owners, and possibly other Latin-American countries 
have pursued the same policy. The United States has not yet passed any Act of 
Congress returning the property, although the Knox Resolution looks to such 
return, conditional upon Germany satisfying the war claims of American citizens 
against her. 
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decisions, and the references of writers to the old and abandoned 
practice, distinguishing away on unconvincing grounds the square 
decision to the contrary of Lord Ellenborough in 181 7 in Wolff v. 
Oxholm? to the effect that a Danish ordinance confiscating a debt owed 
by a Danish to a British subject was invalid as a defense to a claim 
made by the British subject after the war, as it was contrary to the 
law of nations. 

Grotius, Bynkershoek and Vattel, writing in the seventeenth and 
eighteenth centuries, while recognizing the existence of the practice of 
confiscation, condemned it. 6 Marshall, as early as 1814, in the famous 
case of Brown v. United States, 7 while recognizing the physical power 
and the practice of confiscation in the past, said that "according to 
modern usage," private property of the enemy found in the national 
territory "ought not to be confiscated." He added that "this usage 
"... cannot be disregarded by [the sovereign] without obloquy." 
Justice Wilson in Ware v. Hylton* said : "By every nation, whatever 
"its form of government, confiscation of debts has long been considered 
"disreputable." Debts, of course, are merely one form of property. 
Clifford, J., in Hanger v. Abbott 9 called confiscation "a naked and 
"impolitic right, condemned by the enlightened conscience and judg- 
"ment of modern times." 10 

Far from legalizing the practice of confiscation, these cases indicate 
that the practice, whenever exercised, was deemed contrary to the 
modern rule of law, which, by usage, and by the desuetude and 
universal condemnation of the ancient practice, had become the existing 
law of nations. 

That it was not the intention of Congress to confiscate the German 
private property found in the United States on the outbreak of the 
recent war appears clearly from the congressional debates and reports 
of committees. 11 The Trading with the Enemy Act of Oct. 6, 1917, 12 

5 (1817, K. B.) 6 M. & S. 92. But see the dictum of Dr. Lushington in The 
Johanna Bmilie (1864, Adm.) Spink, 14. 

6 See citations in Hamilton's Camillus Letters XIX, in defense of article 10 of 
the Jay Treaty with Great Britain of 1794, 5 Hamilton's Works, and Wheaton, 
op. cit. note 2 supra, at pp. 417-419. Story in his dissenting opinion in Brown v. 
United States (1814, U. S.) 8 Cranch no, 140, seeks to show that only Vattel 
found the practice illegal and that Grotius, Bynkershoek and others supported it. 

7 8 Cranch, no, 128. 

8 (1796, U. S.) 3 Dallas, 198. 

9 (1867, U. S.) 6 Wall. 532. 

"Dicta to the same effect are to be found in Briggs v. United States (1892) 
143 U. S. 346, 12 Sup. Ct. 391; Young v. United States (1877) 97 U. S. 39, 60; 
Mrs. Alexanders' Cotton (1864, U. .S.) 2 Wall. 404, 419. See also 1 Kent, 
Commentaries, 65, 73. The case of Miller v. United States (1870, U. S.) n 
Wall. 268 involved acts of forfeiture as a penalty for treason, Act of Aug. 6, 
1861 (12 Stat, at L. 319) ; Act of July, 16, 1862 (12 Stat, at L. 589). 

11 Cong. Record (65th Cong. 1st sess.) 4844 ft. Sen. Rep. 113 (65th Cong. 1st 
sess.) ; H. R. Rep. 85 (65th Cong. 1st sess.). 

"Public, No. 91, 65th Cong. 



848 YALE LAW JOURNAL 

and the proclamations issued thereunder affirm that the Alien Property 
Custodian is a "common-law trustee" only. Yet this suffices to enable 
him to sell property. 13 Questions will arise, on the conclusion of peace 
with Germany, whether further seizures can be effected, of property, 
for example, for which a "demand" had been made by the Custodian 
prior to July, 1919. It is intimated by Judge Learned Hand in Stoehr 
v. Wallace 14 ' that the "demand" divested the enemy's "rights" against 
an American debtor, but this of course does not mean that the enemy's 
"rights" as owner of the property are divested. Judge Hand said that 
"the capture" settles nothing except "bare sequestration" or "posses- 
sion." In an English case, decided since the Treaty of Versailles, 15 
it was held that the English Custodian was neither an agent nor trustee 
of the enemy owner, and that the beneficial ownership of the property, 
pending disposition by statute, was in a state of suspense. During the 
war, it had been held to be in the enemy. 16 It would seem that after 
peace, no further captures, even on outstanding demands, should be 
made ; indeed, there is strong authority for the view that any captures, 
on land or sea, following the armistice are acts of hostility inconsistent 
with an armistice and hence violative of international law. 

In Stoehr v. Garvan 17 the Supreme Court held that article 23 of 
the Treaty of 1799 with Prussia, 18 providing that in case of war 
"merchants of either country then residing in the other" shall be 
allowed nine months within which to collect their debts and withdraw 
their property, applies only to German merchants "residing" in the 
United States, and not to non-residents. This seems too literal a 
construction of the treaty, which was designed to protect the pre-war 
property of German nationals, rather than the property of residents 
only. As such treaties were common in the early nineteenth century, 
the Supreme Court's interpretation would protect only such property 
as the owner had physically followed, leaving his property in other 
countries without protection. Story is charged by a recent English 
writer 19 with a similar misconstruction of Magna Carta, whose pro- 
tection Story thought extended only to domiciled foreign merchants. 
The interpretation seems incompatible with the reason giving rise to 
the rule and the treaty. 



18 The power of sale conferred by Act of March 28, 1918, Public, No. 109, 65th 
Cong., does not appear to have been wisely used, for many sales of investments 
were made at sacrifice prices, from which the country derived no benefit. The 
only ones profiting were some American citizens who picked up bargains. The 
whole matter of sales should be thoroughly investigated. 

14 Note 3, supra, at p. 834. 

n Re Munster (1920, Ch.) 122 L. T. R 4"- 

"Stevenson v. Akt. fur Cartonnagen-Industrie, supra note 3. 

17 (1921) 41 Sup. Ct. 293, 298. 

18 Revived by treaty of 1828, Art. 12, 8 Stat, at L. 174. 

M F. E. Farrer in (1921) 37 L. Quar. Rev. 218, 226. Story's view is disclosed 
in Brown v. United States (1814, U. S.) 8 Cranch, no, 144. 
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The policy with respect to the German sequestrated property is to be 
determined by Congress. The Knox Resolution makes its eventual 
return to its owners conditional upon the satisfaction by Germany of 
the claims of American citizens, but does not assure its return. Com- 
mercial policy dictated the decadence of the old practice of confis- 
cation. 20 The like consideration is operative to-day, with greater force 
than ever. Any confiscation of the property, in whole or in part, would 
retard the development of the world's resources by imperilling foreign 
investment, would promote armament by making the <safety not 
merely of public but of private property depend upon success in arms, 
and would loosen one of the most fundamental of the props of the 
existing economic and social structure, by undermining the security 
of private property. A reversion to the obsolete practice of confisca- 
tion is fraught with immeasurable danger to the supremacy of law. 

E. M. B. 

ACCELERATION OF REMAINDERS 

The theory of acceleration proceeds upon the supposition that, 
although the ulterior devise or grant is in terms not to take effect in 
possession until the decease of the prior life tenant, yet, in point of 
fact, it is to be read as a limitation of a remainder to take effect in every 
event which removes the prior estate. 1 At common law a strict legal 
remainder had to be supported by a valid particular freehold estate 
and had to be so limited as to take effect eo instante on the termination 
of the estate. 2 The feudal system required some responsible person to 
be available at all times to perform the feudal services which became 
an inseparable adjunct to the seisin. Thus it followed necessarily 
that the seisin had to be in some definite person. Consequently in a 
feoffment to A for life remainder to B, if A was a monk incapable of 
taking, B's remainder was bad, 3 as the law would not permit the seisin 
to be in abeyance until A's death. But if a home for the seisin was 
provided and it once passed from the grantor, as in a case where the 
first limitation is valid, an ulterior limitation following an intervening 
void estate was saved by accelerating it upon the destruction of the 

20 The original relaxation of the practice of confiscation was probably due to 
the general conviction, of mutual advantage, that those surviving the devastating 
effects of unmitigated war should have something with which to take up again 
the thread of life. 

1 1 Jarman, Wills (6th ed. 1910) 719. For an excellent discussion of accelera- 
tion of remainders and a collection of common-law authority, see Farrar, 
Acceleration of Remainders (1916) 32 L. Quar. Rev. 392; Sweet, Acceleration 
of Future Interests (1917) 61 Sol. Jour. 573, 588. 

' 1 Tiffany, Real Property (2d ed. 1920) sees, 135, 136 ; Gray, Perpetuities 
(3d ed. 1915) sec. 8; Perkins, Conveyancing (15th ed. 1792) sec. 568; 18 Vin. 
Abr. tit. Remainder, c. I, 4, 5, 6, 7. 

"Preston, Estates (2d ed. 1828) sec. 119; Perkins, loc. cit; Tiffany, loc. cit; 
Gray, loc cit. 



